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Comptroller Geaerul
of the United States REDACYED VERBION

Washington, D.C. 20848

Decision

Mattar of: Speady Food Service, Inc.
¥iles B-258537.3; B-258537.5

Datas May 2, 1985

Theodore M. Bailey, Esq., for the protestar,

Matthew S, Perlman, Esq., and Craig King, Esq., Arent, Fox,
Kintner, Plotkin & Kahn, for Pentad Corporation, an
interessted party.

Vera Meza, Esq., and Charmaine E, Betty-Singleton, Esq.,
Department of the Army, for thae agehcy.

Mary G. Curclo, Esqg., and Christine S, Melody, Esq., Office
of ths General Counsel, GAO, participated in the preparation
of the decision.

DIGEST

1. Protest that agency failed to hold meaningful
discussions with protester regarding its staffing level is
dernied where record demcnstrates that agency provided
protestar with specific questions regarding staffing level,

2. Protest that agency failed to evaluats protaster's price
proposal in accordance with the solicitation is denied where
agency reasonably determined based on protester's low
proposed staffing in comparison with tha government estimate
that protester did not understand the requirements of the
solicitation,.

3. Protest that agency fuiled to perform a proper hest
value analysis and daterminad that small business protaster
was nonresponsible without referral to the Small Business
Administration for consideration under Certificate ot
Competency procedures is dismissed as untimaly where
protestar learned these bases of protast from agency report
but daid not file protest within 10 working days after it
received the report.

DECISION

Speesdy Foor Service, Inc. protaests the award of a contract
to Pentad Corporation under requast for proposals (RFP)

‘The decision issusd on ng 2, 1995, contained proprietary
information and was subject to a Ganeral Accounting Offica
protactive crder. This version of the decision has heen
radacted. Deletions are indicated by "[delsted}."
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No. DAAG60-94-R-0017, issued by the Department of the Arny
for mess attendant services at the United States Military
Academy at West Point. Speady asserts that the Army did not
hold meaningful discussions with Speedy; failed to evaluate
Speedy's prica proposal in accordance with the solicitaticn;
did not perform a proper price/technical tradeoff; and
inproperly failed to make a refsrral to the Small Business
Administration (S8A) for consideration under Certificate of
Compatency (COC) procedures after determining that Speedy
was nhonrasponsible.

We deny (e protest in part and dismiss it in part.
BACKGROUND

The solicitation, issued on July 29, 1994, as a small
disadvantaged business set-aside, contemplatad award of a
fixed-price requirements contract. The solicitation
pravided that proposals would be avaluated under the
following criteria, listed in descending order of
importance: management and staffing; guality control; and
cost. The solicitation also listed subfactors for each of
the evaluation factors. The relevant subfactors for this
protast are organizational chart/staffing under the
management and staffing factor and cosat proposal and cost
realism under the cost factor,

The evaluation plan for the solicitation called for a source
selection evaluation board (SSEB) to evaluata proposals and
prepare discussion guestions, and a source selection
advisory council (SSAC) to oversaee and advise the SSEB and
to advise the source selection authority (SSA), who was
responsible for making the final award detarmination. The
award was to be made to the offeror whose proposal presented
the best value to the government based on an integrated
agsessment of the evaluation factors,

The Army recaivad 11 proposals, which then were evuluated by
the SSEB. On November 9, oral discussions were held with
the offerors based on qunstions tha SSER develocped while it
was evaluatirj the proposals. After the oral discussions,
seven offerors, including the protester, were prcvided with
written discussion questions developed by the SSEB, and were
asked to submit best and final offers (BAFO). The SSEB
evaluated the BAFOu# by awarding point scores to the
proposals under each technical factor and subfactor, and by
assigning adjectival ratings--exceptional, good, acceptable,

1Although the Army and the protester refer to the analysis
as a cost rsalism evaluation, since the solicitation
contemplated the award of a fixed-price contract, the proper
terminology is price realiasnm.
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marginal, poor or unaccéptable--to the proposals under all
tha factors and subfactors, including price. The SSEB also
providad its assessment of the probability of successful
performance prasented by the proposal under each sukfactor,

In evaluating Speedy's BAFO, the SSEB assigned the proposal
a rating cf [delated) for each subfactor under the
managemant and staffing factor and an overall rating of
[deleted] for the factor, Howaver, the SSEB noted, among
other things, that Speady's proposed staffing was [deleted)
in many areas, and stated that Speedy's staffing narratives
and charts were not indicative of a {daleted] of the
staffing lavels necessary to perform adequately and
reflected [deletad] expected probability of success,
Regarding price, the SSEB rated Speedy (deleted) based on
its detarmination that Speaedy's propossd staffing, which
equaled [deleted) percent of the government estimate, was
too low to perform the job. The SSAC reviewed tha
evaluation results and recommended that Pentad be selacted
for award based on its acceptakle rating in all areas,
including pricae.

The SSA reviewed the recommendation of the SfAC, as well as
thea BAFOs and the SSEB evaluations of the BAFOs. The SSA
disagreed with the SSEB that Speady's proposal should have
baen rated [deletad] in.the management and staffing, factor
and changed the.rating to [deleted] based on his conclusion
that the proposal did not [deleted] address staffing levels;
was (deleted) regarding staffing ranges; and, coupled with a
price proposal of [deleted] compared to a government
estimate of [deleted); iadicated a. lack of understanding of
the operations, problems and objectives of the solicitation.
The SSA also found that the price proposal was [(deleted)
because it was based on staffing that was inadequate to
parform the contract and contained no explanations that
provided confidence that Speedy could perform at the prices
proposed. Overall, he bealjeved that the proposal preseanted
a (deleted] of failure. With respect to Pentad's proposal,
the SSA agreed that it was accaeptable in all areas, and
offaered a realistic price. The SSA determined that the
proposal submitted by Pentad represented the best value to
the government based on these factors and a proposed price
that was $800,000 lass than the most highly rated technical
propesal., The contract was awarded to Pentad and this
proteat followed.

3 B-258537.3; B-258537.5
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ANALYSIS

Discusgions
Speedy protests that the agency failed to hold meaningful
discussions with the firm., Federal Acquisition Regulatiecn
(FAR) § 15,610(c)(2) provides that where discussions are
conducted, the agency must at a minimum advise offerors of
deficiencies in their proposals so that they are given an
opportunity to satisfy the government's requirements.

‘ ©., B-251876.4, July 12, 1993, 93-2 CPD
¥ 49. For discumsions to be meaningful, the agency is
required to point out weaknesses, excesses, or deficiencies
in proposals unless doing so would rasult in technical
transfusion or technical leveling. JId, Speedy points out
that the determining factor in the Army's decision to
eliminate Speedy's proposal from consideration Yor award was
its conclusion that Speedy did not propose an [deleted]
staft to perform the contract. Speedy asserts that during
discussions the Army did not discuss this matter with Speedy
and therefore failed in its obligation to hold meaningful
discussions,

Our review of the protest record shows that when the SSEB
reviewed Spaeedy's initial proposal it concluded that Speedy
did not prepose an [deleted) staff to perform the contract
and it included the foliowing two guestions on its list of
discussion gquesticna for Speedy:

"[Deletad]."

These questions directly addressed the agency's concerns
with Speedy's proposed staffing levels. While Speedy points
to a memorandum of the oral discussions held with Speady on
November 9 to demonstrate that these questions were not
asked, the Army asserts that the list of written questions
prepared by the SSEB, including the two questions concerned
with staffing, in fact were provided to Speedy.

The protaest record confirms that Speedy was provided with
notice of the Army's concern with its staffing, including
these specific questionsa. Specifically, in a November 18
letter to tha contracting agency, Speedy stated:

", . . . Our Best and Final Offer was
forwarded under separate package. As
part of our proposal we addressed those
areas you identified as points of
discussion or areas of deficiencies. To
assist you in locating our responses to
your comments, the following is
provided:

4 B-258537.3; B-258537.5
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YPart III- Coat Proposal
Y[Deleted],"

This letter indicates that Speedy was aware not only of the
agency's general concerns about its proposed staffing, but
alao of the spacific discussion questions prepared by the
SSEB in this area. Thus, the record clearly demonstratas
that the Army 4did in fact hold meaningful discusaions with
Speedy regarding its staffing levels.

Price Evaluation

Speedy protests that the Army did not evaluate its price
proposal in accordance with the solicitation. Speedy argues
that the Army did not evaluate Speedy’s ablility to perform
at its proposed price or consider that the price was based
on the same staffing that was considered acceptable under
the management/staffing evaluation factor, Instead, Spaedy
asgarts, the agency ignored the evaluaticn criteria stated
in the solicitation and found Speaedy's price proposal
unaccaptable simply by comparing it to the government
eatimate, Speedy concludes that based on the avaluation
factors in the solicitation the Army had ‘o basis to
evaluate Speady's prics proposal as (deleted].

We find that the Army properly followed the RFP criteria in
determining that Speedy's price proposal was [delaeted].
Under the first evaluation subfactor relating to price
("cost proposal"), the RFP specifically stated that the Army
was concerned with relating the offeror's understanding of
the project and its ability to organize and perform the
proposed contract to its proposed costs. While Speedy
correctly points out that the second price evaluation
subfactor ("cost realism”") statead that the Army would
evaluate the realism of the proposed price in relation to
the ofteror's specific technical approach, that subfactor
also states;

"Any inconsistancy, whether real or
apparent, between promised performance
and cost should be explained in the

. : i
‘In the comments Speedy submittec in response to the agency
report, Speedy also disputed additional deficiaencies the
agency mentioned, arguing that they are n¢nexistent, minor
or areas which were not discussed with Speady. As Speedy
recognizes, however, the SSA's reason for finding Speedy's
proposal unacceptable was its [deleted) proposed starffing,
We thsrefore have not discussed these other areas.
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proposal., Any significant
inconsistency, if unexplained, raises a
fundamental guestion of the offeror's
understandiny of the nature and sccps of
the work required . . . ."

Thus, the nolicitation made clsar that in assessing price
proposals, the Army was concerned with whether tpe offeror
understood the requirements of the solic!tation.

Consistent with these criteria, the Army examined whether
Speedy's prica proposal reflected an understanding of the
governmanc? u,raquirement-. The agency. determined that
Spaeady did ni>t understand the requiraments of the contract
becauss its proposed price--raflecting its [deleted)
staffing 'ievel--wvas too low. Whils Speudy asserts that in
reaching this conclusion the Army improperly failed to
consider that Speedy's management./staffing proposal, based
on the same proposad staffing, was found [deleted], Speedy
ignores the fact that the [deleted) rating was awarded only
by the SSEB, When the SSA reviewed ths avaluation he
datermined that the management/staffing proposal should have
been rated (deleted) and changed the rating, Source
selaction officials are not bound hy tlie recommandations of
lower-level evaluators, and as a general rule, we will not
object to the higher-level official's judgment, absent
unreasonable or improper action, even when the official
disagrees with an assessment made by a working-level
evaluation bhoard or individuals who normally may be expected
to have the technical expertise required for such
aevaluations. gSarasota Mgasurements & controls, Ing.,
B-252406.3, July 15, 1994, 94-2 CPD ¥ 22.

Speedy argues that nelther the SSEB nor the SSA considered
whether Speedy could perform the contract with its proposed
approach based on such things as efficiency, but instead,
improperly based the decision solely on a comparison of
Speedy's proposal with the government estimate., This
argument is not persuasive. The SSA specifically stated

in his assessitent of Speedy's proposal that there was no
explanation in the proposal of how Speedy could perform at

*Po the axtent: Speady argues that under. the "coit realism"
subfactor the Army was required to evaluate whether Speady
accurately priced its technical proposal, where the award of
a fixed-price contract is contemplated, cost realism in this
sense .need not be considered since a fixed-prica contract
provides for a definite price and places upon the contractor
the risk and responsibility for all contract costs and
resulting profit or loss. Sea Crestmont Cleaning Serv, &

Naa. Inc,: at al,, B-254486; st al,, Dec., 22, 1993,
93~2 CPD 4 336,
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its low cost., This was despite the fact that, as noted
above, during discussicns Speedy was put on notice of the
agency's concern with its proposed lavel of staffing. Nor
has Speedy provided any explapation in its protest of whzat
unique approach or efficiencies it offered in its proposal
that would allow it to perform with its proposed staffing;
rathar, Speedy generally argues that a company might be
able to perform for less lkecause of a unique approach or
efficiencies it has devalopad,

Further, other than its general objection to the agency's
raliance on the government estimate in evaluating its
proposal, Speedy raises no specific challenge to the
accuracy of the govarnment estimate, The agency explained
that the government astimate was calculated based on a
raviaw of the fiscal year 1993 and part of the fiscal

year 1994 years of performance of the services at issue
here, and in the absence of any challange to its
reliability, we sea no basis to object to the agency's usa
of the estimate as a measure of Speedy's underatanding and
ability to meet the government's requirements. Sea Range
Tachnical Servs,., 68 Comp. Gen. 81 (1988), 88~2 CPD q 474;
Intelcom Support Servs., Inc,, B-222547, Aug. 1, 1986, 86-2
CPD 4 135. Accordingly, given tha lack of information in
Spandy's proposal demonstrating that Speedy could perform
the contract with its proposed staffing, we have no basis to
quastion the SSA's decision to lower Speedy's rating on the
manzgement/staffing proposal to unacceptable, or to find
Speedy's price proposal unacceptable, after determining that
Speedy did not understand the requirements of the
so0licitation based on a comparison of Speeady's proposeg
price and staffing level with the government estimate.

Other Issueaes

On February 28, 1995, Speedy filed its comments on the
agency report. In those comments Speady argued for the
firat time that the agency did not perform a proper best
value analysis and that the agency's decision to reject
Speady's proposal based on price was a nonresponsibility
detarmination that the agency was requirad to refar to the
SBA under its COC procedures. Our Bid Protest Requlations
require that protests not based upon allegaed improprieties
in a solicitation be filed no later than 10 working days
after the protaster knew or should have known the basis of
protest, whichever is earlier. 4 C.F.R. § 21,2(a)(2)

‘In this regard, we note that while the SSEB rated Speedy's
propesal [deleted] under the management and staffing factor,
this rating was based on a number of considerations in
addition to statfing, The SSEP did specifically conclude
that Speedy's proposed staffing was too low.
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(1995). When a protester supplemants a timely protest with
new and independent protest grounds, the later raised issues
must independently satisfy our timeliness requirements.,
Rengw., Ing,, B-251055, Mar. 5, 1993, 93-1 CPD { 210, Here,
Speedy's protest ragarding the best value apalysis and the
alleged nonresponsibility determination were based on the
agency raport, which Speedy states it received on

February 10; Speedy was therefore required to raise these
issues no later than February 27, 10 working days later.
Arthur D, Little., Inc,, B-243450,3, June 19, 1991, 91-1 CPD
§ 583, Since Speedy did not raise them until February 28,
they ara untimely and will not be considered,

The protest ix denied in part and dismissed in part.

Robert P. Murphy
General Counsel
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The Honorable Kay Bailey Hutchison
United States Senator

961 Federal Building

300 E, 8th Street

Austin, TX 78701

Daar Senator Hutchison:

This is in response to your letter dated January 27, 1995,
concerning a protest by Speedy Focod Sarvice, Inc.
challenging the award of a contract to Pentad Corporation
under request for proposals No. DAAG60-94-R-0017, issued by
the Department of the Army for mess attendant services at
the United States Military Academy at West Point.

By decision of today, we denied tha protest in part and
dismissed it in part. We are unable to send you a copy of
the decision at this time because infcrmation contained
therein is subject tc the terms of a protective order issued
by nur Office. We are in the process of preparing a version
for public distribution and will furnish a copy to you as
soon as it is available.

Sincerely yours,

Robert P. Murphy
Genaral Counsel





